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79) Melville B. Nimmer & David Nimmer, 2] 2 8-1624.

80) Melville B. Nimmer & David Nimmer, €] # 8-1514.
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81) Honda Research & Dev. Co. v. Loveall, 687 F. Supp. 355 (E.D. Tenn. 1985).
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82) Microsoft Corp. v. Harmony Computers & Electronics, Inc. 846 F. Supp. 208
(E.D.N.Y. 1994).
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83) A4 5. th ‘Y AL FHE H=x.

84) Melville B. Nimmer & David Nimmer, 29 3 8-1544.

85) Melville B. Nimmer & David Nimmer, 22l 2 8-154W.

86) Denbicare U.S.A. Inc. v. Toys R Us, Inc., 84 F.3d 1143, 1150-51 (9th Cir.),
cert. denied, 117 S. Ct. 190 (1996).
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@ Lantern Press v. American Publishers AFA8Do| M= i1+ =3

87) Lantern Press Inc. v. American Publishers Co., 419 F. Supp. 1267 (E.C.N.Y.
1976).
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88) Burke & Van Heusen, Inc. v. Arrow Drug, Inc., 233 F. Supp. 881 (E.D. Pa.
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89) Platt & Munk Co. v. Republic Graphics, Inc. 315 F.2d 847 (2d Cir. 1963).
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-4, ¢ke] Platt & Munk v. Republic Graphics AFA 2] 7Z$-¢F #]al
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94) Bourne v. Walt Disney Co., 68 F.3d 621, 632 (2d Cir. 1995) cert. denied, 116 S.
Ct. 1890 (1996).
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S A AROSE MFS ALAAT TN AR BALE AL @
Qo] Fe vRom AFANA Fe AL zAoE FF, Bujaigey

Al oz e Ag-(o]st ‘wull Az AEDE FEste] Bk
(W ABl

1) /B BfE H5)
9% A% Al A9 obd apgde] AL go FAe YA
5 AgAe MEAS Pelss Ao Bk olfi, AzwulelE it

FAI1092 (a)e] “o] Wl oJs) AWstAl Azte”e] ouj S “ml=el A A

(D Columbia v. Scorpio A}z 100)
Aars v=rol A8 A AA ol e
Ade] CBS-Sony= 5B &¥F A5 &gt ol Ao Siks
RaL, Aaes 9 oW HaAl Acke ettt deld SRESARS
CBS-Sony Ato]e] Alefo] Fxwo] Al 3
S AiaoF gar ofol] Ao UF-E vhE Ly 3|Atel| dAvfsiglth ‘o

99) 1 olel®= v AFAE°] <Atk 7FHE, Nintendo of America Inc. v. Elcon
Industries Inc., 564 F. Supp. 937 (ED Milch. 1982); T. B. Harms Company v. JEM
Records Inc. 655 F. Supp. 1575 (DNJ 1987)(°] AlAL wAN= HEA FALA 71
Qo SJsl BAR W AU fuko] nHow FHATH: oA Soldich)
Microsoft Inc. v. Very Competitive Computer Products 671 F. Supp. 1250 (ND
Cal. 1987).

100) Columbia Broadcasting Sys., Inc. v. Scorpio Music Distributors, 569 F. Supp. 47
(E.D. Pa. 1983), aff'd mem,. 738 F.2d 424 (3d Cir. 1984). °] A1 o} A|3&A
W B ) 1489 Azl
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BEY), Aurt ALAL e LUk TYste] S FEda @
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wistelth, o174 24 WAe 14 WU nhb R vae) Wz PelE
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@ Parfums Givenchy v. Drug Emporium Ap7102)

&2 GivenchyAtE Amarigeghi= 45 A|F, #ulsiy 2 87]9

gE AL A Qe 19924 HEe] §) BLRE SEeT) ARE
A% 9u9 W% Aol 9 AL Wujskgn, dut oo s A
A9 52 @ F Uue vge 4aE sk @6 A3KT FelA
9 GE FYse] ZFs A} due g glo] vFow $YFAL

101) BMG Music v. Perez, 952 F.2d. 318 (9th Cir. 1991), cert. denied, 505 U.S.
1206 (1992).

102) Parfums Givenchy, Inc. v. Drug Emporium, Inc., 38 F.3d 477, 482-85 (9th Cir.
1994), cert. denied, 115 S. Ct. 1315 (1995).
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(D Sebastian v. Consumer Contacts AF{107)

103) "particular copy or phonorecord".

104) "copies or phonorecords".

105) Hearst Corporation et al. v. Stark 639 F. Supp. 970 (ND Cal. 1986).

106) Melville B. Nimmer & David Nimmer, ¢ 2] 8-1704.

107) Sebastian International, Inc. v. Consumer Contacts (PTY) Ltd. 847 F.2d 1093
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@ Quality King v. L'Anza Research A}71109)

(3d Cir. 1988), rev'g 664 F. Supp. 909 (D.N.J. 1987).

108) Melville B. Nimmer & David Nimmer, 22} 3 8-1714.

109) Quality King Distribs., Inc. v. L'Anza Research Int'l, Inc. 118 S. Ct. 1125
(1998).
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110) Melville B. Nimmer & David Nimmer, ¢t¢] #, 8-178.3.

111) A2 WA& ‘The Treaty establishing the European Economic Community(EEC)’
© = 1957. 3. 25. ZujellA] A= o] 1958, 1. 1. LaEHIATH EC A 3to] & &
ofoz  Fo] EC AHEEZ 'The EC Treaty'Z2 WHAFIJFAAZ HEge
http://europa.eu.int/eur—lex/en/about/abc/index.html).

112) “3|d= zboll F9S Ao 2 Agtete X old A&3te =AE - A"
o] AL NEY AFEE o)l #3 1A (free movement of goods) olg} st},
113) “Al30%& WA A34x 7+ 4 1e8la Jdda A S5 8F]S nEsy] sl
A F9E J3A4, Agste 34\3 Hj A 3FR] et ol g |4, Xﬂf&ﬁ 2P Ao At 54
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Abstract

A Study on the Rental Right in the Copyright Law

Lee, Hyung Joo

Under first—-sale doctrine which 1is general principle in the
intellectual property law, after conveying the title to a particular
copy of the protected work, copyright owner loses the exclusive
right to distribute that copy and therefore cannot interfere with later
sales or distribution by the new owner.

If the new owner exploits such copy for his or her commercial
rental business, that copy is used by many people and the sale of it
will go down. This results in immediate unjust losses of copyright
owner. But in the long run, authors lose incentive to make a work,
and then people have less opportunity to enjoy better works. Thus
the two objectives of copyright system (pay for creation, cultural
development by wide usage) are beyond reach.

Because such undesirable consequences happen frequently to
phonorecords and computer programs which are almost always
copled for private use after rental, many countries stipulate exclusive
right to authorize rental of them or levy system on copying machines
and media. As lending to the public by public library also reduces
the sales, public lending right for remuneration is nice measure to
compensate for the losses of authors.

The older international conventions on copyright or neighboring
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rights, the Berne Convention, the U.C.C., the Rome Convention, the
Geneva Convention didn't know the need of rental right. After TRIPs,
one of the annexed documents to the WTO Agreement, stipulated
rental right for computer prgrams and cinematographic works for the
first time, WIPO Copyright Treaty and WIPO Performances and
Phonograms Treaty joined in, which supplements respectively the
Berne Convention and the Rome Convention to provide responses to
the challenges of the new digital era.

Korean Copyright Act("Copyright Act") adopted phonorecord rental
right in 1994. At the same time Computer Program Protection Act,
computer program rental right. But there are some problems for
reform in these legislations. First, though there are a few cases of
authorization to rent phonorecords and programs especially
multi-media titles, the provisions of rental right for them operate as
prohibition provision, on the other hand there are no provisions
about rental right for books and home video tape which are rented
everyday. So the provisions of rental right are lie dormant. Second,
with regard to phonorecord, the authors of musical works,
performers and producers of phonorecords have rental right. In
Copyright Act rental right is not independent economic right but the
remnant of distribution right which survived after 'first—sale'. So it
needs to be reviewed to entitle authors and performers rental right
who don't have the right to distribute phonorecords. Third, the
phonorecord rental right amendment act for Copyright Act is applied
to such phonorecords the musical works therein are published after

the date when the phonorecord rental right amendment act comes
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into effect. In respect of computer programs, rental right needs to be
restricted where the program itself is not the essential object of the
rental. And then how to deal with parallel imports of genuine goods
concernig copyright needs to be solved by legislation.

In conclusion, the exploitaion of copyrighted works by rental is of
same importance as the other traditional means, for example copying,
public performance and broadcasting. So rental right system for all
the fields of copyrighted works accords with objectives of copyright

law.

keywords : first—sale doctrine, distribution, rental, lending,

reproduction for private use.
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